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Legal Services (Pty) Ltd, shares her insights and
understanding of the latest technical and legal
developments within in the retirement funds
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T

o say that the first half of 2019 has been
eventful may be the biggest understatement of
the year so far! The country held its collective
breath during the national and provincial
elections, with fears over land expropriation, issues at
state owned enterprises, the potential loss of capital and
fluctuating global markets really directing conversations
around boardrooms and braais alike.
And it seems we’re only starting to cautiously exhale
now.
As human beings, we seek patterns and predictability
to try to make sense of our world. In this issue,
Viresh Maharaj, Chief Executive of Sanlam Corporate
Sales and Marketing, gives interesting insights
into the megatrends identified as key shapers of the
retirement funds landscape. He sets out a convincing
argument that cost containment may be receiving a
disproportionate amount of attention over other,
more important, factors which could drive better
member outcomes. As the retirement funds landscape
changes with new trends, Nomha Kumalo, Public
Sector Executive at Momentum Corporate, explains
that it is vital that the industry takes into account the
generational shift in the profile of members who are
joining retirement funds. Millennials now make up a
meaningful portion of an average retirement fund’s
total membership and funds need to provide value
adding benefits to attract and engage these members.
Continuing the discussion around younger members
and their unique value triggers, Bianca Viljoen,
spokesperson at Health Squared Medical Scheme sets
out the reasons why in recent years, the proportion of
younger members on medical schemes has declined
in South Africa. She goes on to look into the financial
implications and other consequences that face young
people who don’t take up medical insurance cover.
Investments is a key discussion point in the country
right now, particularly in light of the ANC’s election
manifesto which referred to the possible introduction of
prescribed assets. Janina Slawski, Principal Investment
Consultant from Alexander Forbes Investments, delves
into the history of prescribed assets in South Africa
and looks into opportunities for impact investing.
Gavin Smith, Head of Africa at deVere Acuma takes
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the conversation a step further by outlining the huge
task that President Ramaphosa has ahead of him in
revitalising the economy. And as returns are flattening
out locally, investors look elsewhere for growth. Andrew
van Biljon, Head Research and Development at RisCura
Solutions talks about the opportunities presented to
investors by the passing of the Foreign Investment Law
of the People’s Republic of China, which will come into
effect in January 2020. Gavin Ralston, Head of Official
Institutions at Schroders, looks at what to consider
when discussing alternative investments. Finally on
investments, Anet Ahern, Chief Executive Officer of PSG
Asset Management, provides sage advice that now more
than ever emotion needs to be replaced by process if
investors wish to excel.
One of the megatrends identified in our industry is the
increased importance of governance. In this issue’s
legal round-up, Riaan Bekker, Force Solutions Manager
at Thryve, looks into the factors that increase a
business’s cyber risks and cautions that the mitigation
of these risks should not be the responsibility of the IT
department only. Seshree Govender, a Senior Associate
at Webber Wentzel, investigates the legalities of
Stablecoins and whether the introduction of a Randbacked stablecoin may be able to achieve financial
inclusion in the payments industry. And Leanne van
Wyk, Director at ICTS Legal Services, shares her insights
and understanding of the latest technical and legal
developments within the retirement funds industry.
In putting this issue together, I was reminded once again
that nothing happens in isolation and each system is
impacted by others around it. The retirement funds
industry unfolds in a larger context and we are all feeling
that now more than ever.
Until next time.
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Megatrends

I

n 1982 an American Futurist, John Naisbitt,
published what at the time was considered to be a
ground-breaking book called Megatrends. He was
very specific in how he saw the future of the world;
and today many of his predictions have come true.
To arrive at his future view, he applied the maxim
that “the most reliable way to anticipate the future is to
understand the present”. Each year a benchmark survey
is conducted to help the South African retirement
funding industry understand the status quo. This helps
to anticipate not only where we going but also to be able
to influence the destination. Let’s explore some of the
megatrends identified in this year’s survey.

When looking at the data it is clear that the biggest
megatrend in our industry of the past decade is
continuing, and this is the rapid consolidation of standalone funds into umbrella funds. Our sample of 100
stand-alone funds consists of only four that started
over the past 10 years, whereas 55 of the umbrella
participating employers started in this same period. Go
back a bit further and the comparison is starker. This
speaks to the slowdown in the growth of the standalone funds and the movement into umbrella solutions.
In reviewing the Financial Sector Conduct Authority’s
(FSCA) data, we find that there are now only about
1 100 funds that can broadly be categorised as standalone compared to about 13 000 in 2005. It’s worth
noting that over and above these, there are 358 funds
that are in the process of transferring primarily into
umbrella funds. Of the stand-alone funds in this year’s
survey sample, 48% have fewer than 2 000 members
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and 24% have fewer than 500 members. It is expected
that many of these smaller stand-alone funds will
ultimately decide to move into umbrella funds. Many
industry role players believe that the megatrend of
consolidation is here until there are approximately just
200 “larger” stand-alone funds left.
That said, trustees and employers are cautioned that
one structure is not necessarily better than the other.
Trustees and employers must apply themselves to
considering various dimensions such as governance,
member engagement, cyber security, etc. with the
ultimate question being, how best to enable financial

Viresh Maharaj
Chief Executive
Sanlam Corporate Sales and Marketing
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resilience for their members. For some, this means
enhancing existing frameworks within stand-alone funds,
for others it means transitioning from stand-alone funds
to high quality umbrella funds, and increasingly this also
means switching from one umbrella fund to another.
This speaks to the survey findings among the umbrella
respondents, which indicates that employers are now
beginning to review their existing providers and are
engaging in potential switches between providers. This is
reflective of a maturing and competitive market.
Our survey of professional independent employee
benefit (EB) consultants suggests that they see great
potential in newer umbrella funds to enable members’
financial resilience. These EB consultants encourage
employers to actively compare the newer umbrella funds
available with the larger, more established umbrella funds
in the market. Competition has increased and greater
attention to reviewing the choice of umbrella providers
can enable financial resilience for more members.
On the issue of group risk, EB consultants advised that
clients’ top of mind issues are:
• Increase in funeral cover.
• Increases in insurance rates.
• Introduction of severe illness benefits.
The increase in funeral cover is intuitive due to the annual
increases in the cost of funerals. The introduction of
severe illness benefits is the continuation of a trend
identified over the past three years due to the increased
awareness of severe illnesses such as cancer and heart
disease.
On the issue of increases in insurance rates, we
find that half of the EB consultants who responded
have experienced large rate increases over the past
three years. And one in five indicated that they have
experienced a trend of more claims being declined by
insurers. This is indicative of the extreme pressure being
felt across the group risk industry that requires collective
attention.
Average contributions are broadly similar between
umbrella and stand-alone funds at about 16% p.a.
Taking this a bit further, this means an average net
contribution of 13.0% based on the average risk
premiums, administration fees and estimated consulting
fees.
So then, what does 13.0% actually mean to the average
member?
When looking at a new employee with a 40 year
working career ahead of them, in other words a 40
year investment horizon, they would anticipate a net
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replacement ratio of 56% on this basis. While an older
employee with 10 years to retirement and no other
savings would expect a ratio of 9%. The point here is
that the average on its own does not provide significant
insight because it means different things to different
fund members. However, a key takeaway message
is that average net contribution levels are too low
irrespective of age.
Individual members have many ways to increase their
replacement ratio, including starting to save earlier,
delaying retirement or contributing more. A popular
lever that trustees apply in our industry is to reduce
costs and thus it is worthwhile considering the impact of
reducing costs on member outcomes. If we reduce the
average administration and consulting costs to zero, will
this have a material effect on outcomes?
In short – no.
The impact of waiving average administration and
consulting fees over a 40 year period is just a 5% uplift
on a 20 year old’s replacement ratio at retirement. The
impact on a 50 year old is just 1% more.
What about reducing or removing investment fees?
Assuming a total investment charge (TIC) of 1%,
removing investment fees completely adds another
13% to the 20 year old’s and 1% to the 50 year old’s
replacement ratios.
To summarise these findings then, members would
experience a total increase in their replacement
ratios ranging from 2% to 18% over a 10 to 40 year
horizon if average costs are completely removed. The
total removal of costs is hardly realistic and frames
the limited potential for reduced costs to improve
outcomes. Costs are vitally important and stakeholders
must regularly review their costs to ensure that their
fees are reasonable and competitive. But, once they
are in the zone of reasonability and competitiveness,
marginal differences in fees do not meaningfully affect
retirement outcomes – yet occupy a disproportionate
amount of attention amongst decision makers.
In the context that EB consultants have indicated that
employers and funds fixate on costs, the minimal impact
of removing costs completely needs to be recognised.
Cost is what you pay and value is what you get. From
the research, the number one thing that EB consultants
would change in our industry is that clients stop fixating
on costs and pay more attention to value. For better or
worse though, the megatrend of fixating on costs is here
and is an issue that needs to be managed.
The fixation on costs can distract from more impactful
issues such as healthcare, which is seen by the EB
consultants as more important to members than
retirement funding. This is due to the increased
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drawdown on salaries affected by the ever increasing
costs of healthcare, the impact of medical debt as well
as paying for the healthcare of parents. Consultants
also largely indicated that integrated employee benefits
would have a large impact on the financial resilience of
members and we see this as a sign of the future.
Let’s turn our attention to defaults. We’ve been through
an interesting reform process over the past four years
since the first draft of the Default Regulations were
tabled back in 2015. The regulations were published
in 2017 with implementation set for March this year.
EB Consultants were, and still are, enthusiastic about
the potential impact of the Regulations. But they were
sceptical about their own clients seizing the opportunity
provided.
The independent research firm conducted the
interviews for this year’s benchmark survey with funds
at the end of February and at the beginning of March
2019. We asked whether their funds would be ready
by the deadline of 1 March on all the requirements of
the Default Regulations. The vast majority indicated
that this would be the case but at that late stage 24%
of respondents indicated that they were unlikely to be
compliant by 1 March.
I take you back to an earlier point made that
stakeholders need to critically evaluate where and how
financial resilience is best enabled for members. These
findings, together with reports that at least 600 funds
had requested exemptions from the Regulations from
the FSCA at the end of February, suggest that too large
a proportion of our industry has been apathetic to the
opportunity to improve outcomes for members. The
approach to implementing the Default Regulations can
provide meaningful insight into the appetite of a fund to
genuinely act in members’ interests and unfortunately
the research indicates that too many funds have not
done so.
It is never too late to do the right thing and we call upon
these funds to fully apply themselves to answer the
question: How best do we enable financial resilience for
members? In this context, doing the right thing means
significantly enhancing the default ecosystem within
their stand-alone funds or transitioning to high quality
umbrella funds that have such ecosystems in place.
On the topic of investments, a Lifestage default
investment regime remains the dominant solution
in place for members with approximately 40% of
respondents having 100% cash as their end stage
portfolio. This may be seen as an archaic. From a returns
point of view, respondents expected returns in the
region of 7% to 8% over the next year.
On the issue of annuities, we noted the split between
the various types of annuities selected as part of trustee
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endorsed annuity strategies. With profit annuities are
the most popular given their investment upside, cost
and longevity protection. Trustees however need to
stay vigilant about insurers passing on poor mortality
and investment experience to annuitants over time,
as a significant portion of these risks is handed over
to annuitants in such structures. Another interesting
finding is that combinations of annuities are popular.
For clarity, this is where a fund offers multiple annuities
from which members may select. This is different to
hybrid annuities where the annuity transitions over time
from a living annuity to a guaranteed one, for instance.
Finally on Default Regulations, many funds have opted
to deliver Retirement Benefits Counselling through
more than one channel. It’s worth noting that nine
out of ten EB consultants believe Retirement Benefits
Counselling will help to improve retirement outcomes.
High quality financial advice has been identified as a
key component of improving member outcomes.
Approximately 60% of respondents have a formalised
strategy to provide financial advice to members. Of
these, two thirds have implemented access to a
preferred panel of financial advisors and just under
a third do provide subsidised advice. It has been
demonstrated that members who receive high quality
financial advice tend to have better outcomes in
retirement. Therefore, access to professional advice is a
transformative component of financial inclusion.
Directive 8 was introduced last year and funds
have responded in the following manner: 40% have
implemented a no gifts policy, while 54% now have
to declare all gifts. Common feedback from various
commentators though is that adherence to policy is an
entirely different matter to simply implementing policy.
However, the survey reveals that 53% of respondents
would blow the whistle if they become aware of a
breach or attempted breach of Directive 8.35% would
first engage with the affected party before taking any
further action, but role players need to be aware that
the obligation to blow the whistle nevertheless remains
in place.
King IV is the foundation of good governance for
retirement funds, including umbrella funds. Given
the increased prominence of umbrella funds and the
spotlight on good governance, EB consultants were
asked to indicate whether the umbrella funds they
utilise were aligned with King IV. About 60% indicated
Yes, with a worrying 7% stating No. About a third of EB
consultants were unsure. Given the importance of good
governance, consultants should engage their providers
to ensure proper process and protocols are in place.
Good governance matters and it is worth paying
for. Enhanced governance is definitely one of the 10
megatrends that will shape the future of our industry. p
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Is your preferred
retirement fund geared
for millennials?
Millennials’ (25 to 34 year olds)
representation in the workplace is growing
rapidly and this group is expected to make up
almost a quarter of the global workforce by
2020. Based on data analytics, the industry
is already seeing the generational shift in the
profile of the retirement fund membership –
with 52% of members being Millennials, up
from 39% in 2013.

10

Nomha Kumalo
Public Sector Executive
Momentum Corporate
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S

peaking at the annual Batseta Winter
Conference, Nomha Kumalo, Public Sector
Executive at Momentum Corporate, explained
that in order to keep up with the changing
world of work, the retirement fund industry needs
to reconsider their offering and adapt. “The shift in
our member profile has given us unique insight into
this important demographic, which is set to shape the
workplace for many years to come”.
“We believe that it is critical that employers, consultants, principal officers and retirement fund trustees
understand the psychographics of this generation,” said
Kumalo.
Kumalo highlighted some of the broad Millennials’
characteristics which must be considered in order to
keep up with a rapidly evolving workplace:
# 1 Health, wellness and technology
Millennials are value based and therefore prefer to
pursue their dream careers with employers whose
mission matches their values. They also place a high
premium on their health and wellness and having a
healthy work-life balance.
Millennials embrace technology in every sphere of
their lives and expect highly personalised customer
experiences from the brands they interact with.
#2 Job-hopping impacting retirement outcomes
Millennials change jobs every two to three years. Jobhopping is the norm for them, unlike Baby Boomers
and previous generations before them.
Millennials seek immediate gratification and view
retirement as a transition phase and not necessarily a
set end date of their formal working careers. Kumalo
says that this means that they access their retirement
savings more than once during their working careers
to pay off debt or to pursue their international travel
dreams. “This behavior severely compromises the
likelihood of Millennials maintaining their standard of
living during retirement,” she said.
#3 Low levels of financial literacy and savings drive
high financial vulnerability
The Momentum/Unisa Consumer Financial Vulnerability Index revealed that for the last two years, South
African consumers’ finances have been under severe
pressure. While Millennials are the most financially
vulnerable age group, a lack of financial literacy is a key
driver of continued financial vulnerability in addition
to low savings and high debt levels. These factors
are all exacerbated by a very weak local economic
environment.
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The lack of financial literacy is of particular concern.
Recent research reveals that only 16% of Millennials
understand the concept of a retirement replacement
ratio and less than 44% are aware of investment
related terminology such as investment allocation,
future contributions and fund credit.

Retirement funds need to be
geared for Millennials
“This growing demographic will require flexible and
innovative product solutions from retirement funds
to address their specific needs”, said Kumalo. In
addition, service experiences and engagement must
create tangible value in the eyes of the Millennial in the
present.
Kumalo contends that it starts with financial education, which is vital for reducing Millennials’ financial
vulnerability. Retirement funds should offer financial
education and benefit counseling through a multichannel approach, which includes digital platforms,
such as access to live webcasts or video content, to
cater for Millennials.
Kumalo went on to emphasise that it is also not
only about what you provide but how you engage.
“It is imperative that retirement funds offer smart,
intuitive and personalised digital services across a
range of touch points, from medical underwriting to
assistance to members when they change employers.
It is particularly important that these smart digital
platforms facilitate more informed decision making at
the time of resignation. This increases the probability
that Millennials will preserve their savings, ultimately
helping them to be financially independent when they
retire”.
She believes that retirement funds that offer
Millennials a programme that rewards their
healthy lifestyles, creates platforms for meaningful
engagement and ultimately demonstrates value, will be
successful in attracting Millennial members.
Trustees, principal officers and consultants have an
important role to play to ensure that the retirement
fund solutions available to Millennial employees are
appropriate. They must ensure that communication
about the value of retirement savings is engaging and
meaningful in order to grow understanding that it is
never too soon to start.
“One size has never fitted all, and it definitely is not
going to in future,” Kumalo concludes. p
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Why
“Young
Invincibles”
shouldn’t
neglect
healthcare
cover
In recent years, the proportion of younger members on medical schemes has
declined in South Africa. While many young people may feel that they have no
need to invest in healthcare cover because they are currently in good health, this
approach may result in unexpected consequences for their health and impact their
pockets in years to come.

“T

he most recent annual report of the Council for Medical
Schemes (CMS) highlighted a significant decline in the
percentage of younger medical scheme members between
2007 and 2017,” says Health Squared Medical Scheme
spokesperson, Bianca Viljoen.

The report states that fewer than 5% of beneficiaries were in the age group
20 to 25 years in 2017, compared with just below 6.5% in 2007. In 2017 the
age bracket 25 to 29 years constituted only 6.5% of total medical scheme
membership in the country.
“It has been reported that millennials are, on average, also entering the
property market at an older age than previous generations, which could
be attributed at least in part to a tougher financial climate. This, taken
together with the fact that younger people are also tending to delay getting
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Bianca Viljoen
Spokesperson
Health Squared Medical Scheme
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medical scheme before such a need presents itself or
else one risks finding themselves in a situation where
they do not have access to funding for private medical
care, and would need to either fund this themselves
– an expense few can afford – or rely on public health
facilities”.
Viljoen notes that the longer an individual procrastinates about becoming a member of a medical scheme,
the more their healthcare may cost in the long run.
“If one delays healthcare cover until after the age of 35,
then late joiner penalties are incurred on any medical
scheme according to industry regulations. This means
that when joining a medical scheme, your monthly
contributions will be more expensive indefinitely if
you have not been regularly contributing as a scheme
member before the age of 35. This is another good
reason to join a medical scheme as soon as possible
and there is an excellent range of cost effective options
available in the market through a number of reputable
providers”.
According to Viljoen, individuals who do not enjoy
the peace of mind afforded through medical scheme
membership are often more likely to delay seeking
treatment when they have a health concern.

married, if they choose to marry at all, could suggest
that millennials are more cautious when it comes to
making long term commitments,” Viljoen surmises.

“Many health conditions can be treated more quickly
and effectively when they are identified early. When
people do not have healthcare cover that pays for
doctors’ check-ups, they may be less inclined to get
the treatment they need. Unfortunately, this delay can
result in complications or the development of more
serious health concerns in the long run”.

“There are, however, few long term commitments that
are as important as your health. While young adults
may feel invincible, accidents and unforeseen illnesses
unfortunately can and do occur. Those who have not
invested in a hospital plan, at the very least, would
not have access to private hospital care if they faced a
medical emergency”.

According to Viljoen young professionals are seeking
affordable and benefit rich options. These members
are looking for benefit options with a wide network of
designated service providers, offering extensive dayto-day benefits, unlimited hospitalisation and excellent
maternity services. With this type of broad cover,
younger members are able to take proactive care of
their health and dental requirements, and are also
prepared when they wish to start a family.

“Those who are not yet familiar with medical scheme
membership should be aware that if they have not
belonged to a medical scheme before, or had a gap in
their medical scheme membership for three months
or more irrespective of which medical scheme they
belonged to, they are not automatically entitled to
Prescribed Minimum Benefit cover as they could be
subject to waiting periods,” she notes.

Viljoen says that younger professionals tend to be
astute in their selection of healthcare cover and look
for the best possible value, taking into account the
additional services and rewards linked to medical
scheme membership.

“Young people are therefore advised that they
cannot simply join a medical scheme when the need
for healthcare arises. It is imperative that they join a
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“The fact that young people are becoming increasingly
empowered consumers, who spend time researching
their options before signing up for healthcare cover,
presents a welcome challenge to the medical schemes
industry”, Viljoen concludes. p
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Good for you,
good for Africa
As the world shifts, alternative African investment
opportunities are not only growing in global
popularity but in influence too. The regulatory
landscape has changed, allowing for this boom and
partnerships that move our continent forward.
Now, not only do retirement investors have the
opportunity to make wise and diversified investments,
they also have the power to change Africa for the
better. Alternative is clearly the way of the future and
what is retirement investing, if not future-focussed?

STANLIB Multi-Manager is an authorised financial service provider.

Advertorial

African
Alternatives:
A New Dawn
Joao Frasco, STANLIB Multi-Manager
Chief Investment Officer
Recently, the first sixty satellites of what will eventually
be over twelve thousand satellites in SpaceX’s Starlink
constellation were launched, providing low-latency
internet access to every corner of the globe.
This made me wonder what it takes to bring these
massive projects to successful completion – and, similarly,
what it will take to achieve widespread uptake by South
African retirement funds of the numerous opportunities
for alternative investments in Africa.
While South African retirement funds appear to
understand the opportunity at an intellectual level,
they have been reluctant to pursue it. The rest of the
developed world has seen the case for it and made great
strides in successful implementation. It is increasingly
apparent that the planets are aligning for a transformation
of the landscape in both alternatives and Africa.
The planets align
The first of the planets hosts South Africa’s National
Treasury and the regulator, the Financial Services
Conduct Authority, who have gradually increased the
allowable exposure to African assets for South African
pension funds. Historically, this exposure was considered
as part of the global allocation, which rose from 15% to
20% without mention of Africa. With the move to 25%,
an additional 5% was made available specifically for Africa.
The most recent move to 30% brought an additional 5%
(10% total) into Africa, which means that South African
pension funds could allocate a whopping 40% to Africa if
they wished. As part of revisions to Regulation 28 several
years ago, the regulators also increased the allocation for
alternatives, including hedge funds, private equity and
unlisted instruments.
Another planet hosts financial service providers (FSPs:
banks, asset managers, asset consultants and multimanagers). These FSPs have worked to ensure that
investment opportunities exist for investors seeking
access to these asset classes. There’s a plethora
of investment opportunities that individually and
collectively present something for everyone. This includes
infrastructure development (including renewable / clean
energy; housing / real estate; roads / bridges / rail; and
water storage / power / sanitation) as well as private
equity, which creates real opportunities for economic

activity and job creation throughout the continent.
The last planet hosts the investors. While South African
retirement funds have been slow on the uptake, other
inhabitants of this planet have embraced the asset class
and continent with gusto. Big US endowment funds have
allocated money to alternatives over the past decades,
moving above 50% of total assets in some extreme cases.
Many sovereign wealth and development funds have
allocated up to 1% of assets to the African continent,
representing tens to hundreds of billions of US dollars.
Why Alternatives and Africa?
Although many markets have hit all-time highs since the
global financial crisis, and retirement fund assets have in
many cases participated in this windfall, liabilities have
unfortunately increased even more due to declining
long-term yields. Many retirement funds are therefore
underfunded and need to seek higher returning and
yielding assets. This is where alternatives and Africa offer
greater opportunities.
While higher returns may be the primary driver for many
investors, there are at least two other good reasons for
investing in alternatives and Africa. The first is diversification.
The global financial crisis highlighted “systemic” risk by
clearly demonstrating how interconnected the world’s
banking system is and how that affected most markets and
economies. Less connected assets will be less correlated and
provide better diversification.
The second reason is far more nuanced and important. By
putting money into alternatives and Africa, investors are
creating our future investing opportunities. Imagine two
simple examples. The first is a private equity investment
in a business that later becomes a major corporation,
employing hundreds or thousands of people with a real
and measurable impact on the economy (through the
multiplier effect). This also has a secondary impact on
our traditional investments by underpinning a vibrant
economy that consumes more traditional goods and
services. The second example is an infrastructure
investment in sustainable power generation (say
photovoltaic). Apart from creating jobs, it may lower the
cost of energy, or supply previously underserved areas,
which has a secondary impact on people’s lives. It could
also create an opportunity for new skills and industries
with exports.
Into the Sunset
Just as sunsets offer a limited opportunity to look directly
into the sun without eye protection, the alignment of
a few key factors offers a unique opportunity for South
African retirement funds to adopt alternatives and
African investment opportunities more aggressively.
Alternative investments in Africa are both an
opportunity and a gift. They are an opportunity to have
a transformative impact with the way we invest. They are
also a gift to our own and our children’s best interests.

STANLIB Multi-Manager is an authorised financial service provider.
DISCLAIMER: The material provided is solely for information purposes and should not be interpreted as advice. STANLIB does not propose that the
products or services offered in this document are for a particular investment objective or need of any existing or prospective client.
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Prescribed assets
versus opportunities
for impact investing
The ANC’s election manifesto referred to
investigating the introduction of prescribed assets
to “mobilise funds from financial institutions for
socially productive assets”. No details have been
provided yet on what this might mean, and there
has therefore been a great deal of speculation
about what could be considered, and what this
could mean for investors.
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n general, it would be expected that any prescription
that forces investors to invest in certain asset classes
will yield suboptimal investment outcomes. After
all, if investors had no investment asset allocation
restrictions, they would choose a mix of assets in
the proportions that they believed would best meet
their needs. Any fettering of these allocations would
yield portfolios that were suboptimal compared with
their ideal portfolios. It could be argued that current
Regulation 28 restrictions similarly fetter investors’
ability to meet ideal investment outcomes. Whilst this is
true, directionally Regulation 28 has moved significantly
in recent years to reduce the level of restriction and
bring investors closer to their potential ideal investment
allocations. An introduction of more draconian
prescribed asset requirements into Regulation 28 would
be a significant reversal of these gains.
Required allocations to prescribed assets would create
a significant dilemma for trustees of retirement funds
who have a fiduciary duty to act in the best interests

of the members of their funds. They are faced with
increasing requirements to invest funds responsibly and
sustainably, not least in terms of the recently released
FSCA guidance note in respect of sustainability of
investments. It is therefore encouraging to see that the
covering communication to this guidance note indicates
that “the South African Government is fully committed
to addressing issues relating to sustainability”, which
would surely be contradictory to enforcing investment
in less desirable assets as opposed to alternatives.
South Africa’s previous experience with the prescribed
asset regime that is potentially being considered was
not a good one. Prescribed asset requirements were
introduced in 1956 and were abolished in 1989. Over
that period when investors were required to, in essence,
disinvest from equities and instead invest in prescribed
assets, the opportunity cost to investors was stark,
as illustrated in the table below. Over the 1970s and
1980s, prescribed asset returns did not even beat
inflation.

Nominal returns (%)
Equities

Prescribed
assets

Inflation

Equities versus prescribed asset
returns = opportunity cost

1960s

11.3%

4.9%

3.0%

-6.4%

1970s

24.5%

7.3%

11.3%

-17.2%

1980s

20.2%

13.5%

14.5%

-6.7%
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Whilst the reference to prescribed assets in the ANC
manifesto refers to socially productive investments
such as housing and infrastructure, as well as job
creation, it must be remembered who would ultimately
be making these investments, namely policyholders
of life insurance companies, and members of defined
contribution and defined benefit pension funds. Lower
returns for policyholders would mean lower benefits,
and lower returns for defined contribution members
would mean lower retirement benefits. Lower returns
on assets of defined benefit funds would mean lower
funding levels, resulting either in higher contributions
required from employers to the funds, or else lower
benefits for members, in particular, through potentially
lower pension increases. In respect of the country’s
largest pension fund, the Government Employees
Pension Fund, any increase in contributions required
would need to be funded from tax revenues, a
large portion of which is contributed by individual
taxpayers.
Whilst the espoused objective of considering
prescribed assets would be to unlock resources for
investments in social and economic development, in
practice these would be funded through potentially
reduced benefits across a range of affected individuals.
What is heartening is that with the right structures
and incentives, significant opportunities for investment
could be created that would attract swathes of eager
capital without any need for prescription. But for
developmental investments to be attractive to investors
they must be well managed, with an attractive future
income stream enough to provide a return to both
equity and debt investors, as well as a return of capital
to debt investors. Assets that are not well managed,
or where the collection of revenue comes into doubt,
will not attract investment once these challenges are
known.
Examples of successful South African developmental
asset programmes include the following:
• The renewable energy programme (REIPPP)
attracted R209 billion in investments over an eightyear period whilst making a significant impact on
the economy, job creation, community upliftment,
economic transformation and reduction in carbon
emissions.
• Qualifying Financial Sector Charter (FSC) scorecard
points for “targeted investments” related to
transformational infrastructure, black agricultural
financing, affordable housing, black business
growth and SME funding. Allowing these points
resulted in opportunities being created to invest in
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projects that gave an attractive return to investors
whilst making significant positive impacts on
communities.
• The Jobs Fund was launched by government in
June 2011 with an amount of R9 billion set aside
to co-finance projects by public, private and nongovernmental organisations that will significantly
contribute to job creation.
• The N4 toll road project launched in 1996 as a
public–private partnership that would collect
revenue from tolls to cover the route’s operational,
maintenance and rehabilitation costs and deliver
returns to investors. This project included
substantial socio-economic outcomes that have
enabled the empowerment and upliftment of
communities along the N4 route.
Each of these initiatives created significant investor
interest, and not only from South African investors,
but also from international investors, specifically
the development finance institutions. Key success
factors in these projects have been some combination
of public–private partnerships, guaranteed offtakes,
and co-financing or guarantees. These form the basis
on which further successful initiatives could be
developed.
In general, the issue has not been the availability of
capital to invest in these and other similar projects,
but rather it has been the availability of sufficient
opportunities with attractive return potential for
investors.
It is encouraging to see that National Treasury is
directing an initiative to ensure that issues relating
to sustainable finance will be better coordinated
and harmonised across the financial sector. A South
African impact investment forum session was held the
day before the President’s South African investment
conference in October 2018. The Impact Investing
National Task Force, consisting of investment and
asset management companies, pension funds, long
term insurers and banks, was formally launched on
25 October 2018 to mobilise and channel capital to
under-funded social impact projects. These initiatives
bring real hope that government and industry players
will be able to co-create opportunities for both local
and international investors to invest in attractive
developmental assets, with these investments igniting
social and economic development and job creation on
a wide scale, in line with government’s objectives. As
opposed to the negatives associated with prescribed
assets, this truly will result in a win-win-win outcome
for all. p
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Investment Community
calling for bold moves
by Ramaphosa
“A complete restructure of the South
African economy is necessary in order to
build consumer and investor confidence,”
affirms Gavin Smith, Head of Africa
at deVere Acuma, one of the world’s
leading independent financial advisory
organisations.
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An additional downgrade by Moody’s to subinvestment grade, he adds, means the country will be
ejected from the Citi World Government Bond Index
requiring asset managers to sell billions of rands worth
of SA bonds. “Not only will this have dire consequences
for the economy and far reaching effects in terms
of rand value, it will make it increasingly difficult to
attract new investment into SA,” Smith points out.
The country and the international investment
community, adds Smith, will be watching closely to
see who the president elects to his new cabinet and
whether these will be competent appointments or
politically expedient selections given the limited
pool of available candidates. The extent to which the
president reduces the size of his cabinet and is able
to unite a divided and fragmented ANC, will be other
factors coming into consideration.
“The names of Parliament’s Presiding Officers have
already been announced, indicating a focus on female
representation, while certain officials involved
in corruption have been given the boot,” he says,
adding that it is imperative that these individuals
are held accountable for their actions and dealt with
accordingly.

T

his bold statement from Smith is made
following the May 2019 elections as South
Africans now wait with bated breath to see
what lies ahead for the country after this highly
anticipated political event.
Smith further points out that political uncertainty,
debt, load shedding, corruption, state capture and
the possible nationalisation of the South African
Reserve Bank (SARB), amongst other issues, have
been the deciding factors for many investors to look
to international opportunities to create, build and
safeguard their wealth.
“While it has become clear that there is no quick
and easy fix when it comes to driving SA’s economy
towards growth, President Cyril Ramaphosa will now
be under serious pressure to streamline his cabinet
and review economic policies, to carefully look at plans
around land expropriation without compensation, as
well as find a sustainable solution for Eskom and other
beleaguered SOEs,” he says.
Another sword hanging over the SA economy is
whether the country will be further downgraded by
ratings agency Moody’s in November. “Moody’s is the
only rating agency to still give SA an investment grade
rating,” explains Smith. “Other major rating agencies,
Fitch Rating and S&P Global downgraded SA’s credit
rating to sub-investment grade in 2017”.

September 2019 Pensions World

“Investors will be looking for some kind of certainty
around the mandate of the SARB and what the
president’s plans are in terms of nationalising the bank.
They will also be seeking answers around how he plans
to finance Eskom’s debt and the sale of South African
Airways,” says Smith.
“Ultimately, a total restructure of the economy is
required so that growth can be supported,” he says,
adding that the president urgently needs to focus his
attention on revitalising the economy with practical
solutions. Of equal importance is creating a stable
regulatory environment that builds both business and
consumer confidence.
“Not only has land expropriation without compensation already negatively affected the economy and
lowered investor confidence, but the rand continues
to be susceptible to the slowing of the world’s major
economies,” Smith informs.
Given the current economic and political landscape
of the country, he says investors will inevitably look
to international options. He cautions, however, that
investments should remain diversified in terms of both
asset class and geographic location. “This safeguards
savings from any uncertainty, allows for opportunities
to be taken as they become available, and ensures
the investor is exposed to bonds and equities from a
variety of issuers,” he concludes. p
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China a strong
opportunity
for SA
investors,
despite trade
tensions
Despite ongoing trade tensions with the
US, Chinese government policies and
proactive market evolution continue
to ensure strong opportunities for
investment.
Andrew van Biljon
Head Research and Development
RisCura Solutions

22
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Investment Law was formulated to further expand
opening up of the Chinese economy to foreign investors,
and to better protect the rights and interests of foreign
investors.
The above comes amid growing interest from global
investors and the MSCI inclusion of Chinese mainland
shares in its indices for the first time in 2019. Where
previously the Chinese government controlled access
to investments in local companies and kept offshore
investors out, the recent deregulation reflects a major
structural shift taking place in the Chinese economy.
Poverty reduction is one of the government’s main goals
and they are making great strides to achieve this. As
the Chinese population grows wealthier in a more open
economy, there is significant opportunity for investors.
As the Chinese population’s standard of living moves up,
they are likely to buy more consumer goods. There is a
strong argument that the Chinese companies making
those consumer goods are a lucrative investment
opportunity and expectations are that investments in
these companies will offer high returns for many years
to come.
In addition, there is an expectation that the MSCI indices
will continue to increase China shares in their portfolios
over the next five years, and thus there’ll be a steady
increase in international investment. For a more active
investor, getting in early allows them to buy into these
shares at a lower price – which enables a better return.

A

round 60% of global equity investments are
currently invested into America, yet China is
set to become the world’s biggest economy
by 2030. In contrast, Chinese equities are
significantly underrepresented in global
market indices. Shares listed on the Chinese mainland
currently have negligible representation despite being
the second largest stock market in the world. There
were challenges with access for foreign investors in the
past although they have largely diminished over recent
years.

South African pension funds have already benefited
from having exposure to China via their investments
in Naspers, which has a significant shareholding in
Tencent, a Chinese technology company. There are risks,
however, associated with such a large exposure to a
single company. The recent opening up of access to an
increased range of Chinese mainland shares offers an
excellent opportunity for these investors to diversify
their Chinese holdings through broader exposure to the
wider Chinese market.
Investors should beware, however, that China is a more
volatile and more risky investment – but with greater
risk comes greater potential reward. Investors with
SA equity investments are recommended to invest no
more than 5% of their whole portfolio. It’s not a large
allocation, but it’s enough to generate extra returns
without putting their whole portfolio at risk. p

Earlier this year, the National People’s Congress of the
People’s Republic of China (PRC) passed the Foreign
Investment Law of the People’s Republic of China, which
will come into effect in January 2020. The Foreign
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Alternative
investments can
ward off lacklustre
portfolio returns
Asset managers and financial advisers can address
concerns about low returns from traditional asset
classes by diversifying into alternative investments.
Gavin Ralston, Head of Official Institutions and
Thought Leadership at Schroders, believes that
financial advisers could deliver better returns at lower
risk by introducing greater choice to their client’s
portfolios. “Investing in alternative asset classes is not
easy – it will take a great deal of work both on the part
of the financial adviser and that of asset managers to
make appropriate solutions widely available – but it is
definitely worth pursuing,” he said.
24
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of domestic listed companies on the JSE has halved from
600 to 300 – which means there are fewer opportunities
to invest in attractive growth industries than there used
to be,” said Ralston.

R

alston eased into the discussion by reviewing
historical returns from traditional equities
and bonds before sharing Schroders’ future
return expectations. The last decade has been
terrific for global equities with Japan, the
worst performing part of the world, delivering 8.4% per
annum since 2009. Over the same period equities in
the US (13.5% per annum), Eurozone (9.5%), UK (8.8%)
and emerging markets (9.9%) rewarded investors with
substantial inflation beating returns. This equity return
bonanza is unlikely to be repeated over the next decade.
“In every case, except perhaps for emerging markets,
we expect annual returns from equity to be between
4% and 7% lower per annum,” said Ralston. A similar
situation exhibits in the global market for government
bonds. Schroders expects the prevailing government
bonds in each of these regions to deliver poorer
returns over the next 10 years than that achieved in the
preceding decade.
There are many factors to consider when diversifying
client portfolios away from traditional assets towards
alternative assets, including regulation (South Africa’s
retirement fund industry must comply with Regulation
28, which sets strict caps for exposure to certain
asset classes), an appetite for risk and achieving the
appropriate blend of alternative assets. “There are
different ways in which you can blend alternative assets
and different benefits to be derived from them,” said
Ralston, who considered the alternative investment
landscape under three broad categories: equity (private
equity, venture capital, infrastructure and real estate),
debt and absolute return.
Local financial advisers and their clients are turning to
private equity opportunities because this is often the
only way to access certain industries or companies.
Another compelling reason to consider the private
equity route is the dearth of quality opportunities on
our country’s stock exchange. “Since 1994 the number
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The private equity investment trend has accelerated
due to the myriad start-ups – often tech disruptors
– that cannot source capital from traditional equity
markets. And we now see innovators such as ridesharing firm, Uber, being brought to traditional
markets much later than previously. The only way for
asset managers and investors to benefit from these
exponential growth opportunities is through rounds
of venture capital and/or private equity funding. To
illustrate, Ant Financial, an affiliate of the Chinese
Alibaba Group, raised US$18 billion in its private form,
something that would have been inconceivable a decade
ago.
Private equity “has the clearest positive return pattern
of any of the alternative asset classes,” outperforming
the US S&P 500 index by 2% to 3% over long periods
of time. “Private equity investors know a lot more
about what is going on inside a firm than they would
when buying through a stock exchange,” said Ralston.
“Investors can influence what management does and
create management incentives that are geared towards
long term value maximisation”. The executive teams at
private equity firms are also “freed up” to focus on multiyear business plans rather than obsessing over the next
quarterly performance numbers.
Asset managers need their wits about them in the
riskier world of venture capital. Ralston explained that
part of the risk was due to investments being made
much earlier in a company’s life cycle. But there are
many other reasons to proceed cautiously. “The return
variation between the top quartile and bottom quartile
venture capital fund is in the order of 15% per annum,
so the choice of who is running your fund is of extreme
importance,” he said. As many as six in ten firms that
source funding from the venture capital market fail, so
investors must aggressively diversify these portfolios.
“As soon as you have 10 or more companies in your
portfolio you will benefit from a reduction in risk – and
an overall risk profile that is not far off that of the listed
stock market,” said Ralston.
How can financial advisers steer their clients into
alternative investments? “Both advisers and asset
managers have a responsibility to advise and educate
clients on how these new asset classes work within the
regulatory environment,” concluded Ralston. “The best
minds in the asset management industry, are developing
new investment vehicles that address problems like
complexity, investment size, liquidity, valuation and
fees. To date, the preferred solution is through listed
vehicles that offer exposure to underlying alternative
investments”. p
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Comfort and the
art of investing
“In investing, what is comfortable is rarely profitable”.
– Robert Arnott

I

nvestment markets are often rich with opportunity when sentiment is poor. When the crowd
is complacent, danger usually lurks close by. This
has been the case at several points of extreme
exuberance over the past four decades. 1987, 1999
and 2007 come to mind. On the contrary, when
sentiment is poor, investment markets are often rich
with opportunity. Unfortunately, the average investor
seldom participates in these. One can think back to
1979, 1992, 1998, 2003 and 2012. Each of these points
were preceded by one of the worst five year return
periods seen in our equity market in 40 years. Each
point was followed by abundant double digit returns for
at least the three years to come. When one looks back
from the height of a bull market to its initial phases, the
opportunities always look obvious with the benefit of
hindsight.

emotional response. Many investors would have looked
to the elections to provide some signal or at least less
uncertainty so that they can make investment decisions
with more confidence. But buying opportunities are
not accompanied by a ringing bell. They are found
by interrogating facts and valuations with utmost

Opportunities are much harder to
spot at the time as they are clouded by
gloomy sentiment
South Africa is our home, so the negative political and
economic headlines naturally provoke a fearful and
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thoroughness. Emotion needs to be replaced by
process if you want to excel in investments, now more
than ever.
If someone had to say to you that you could double
your money in 7 and a half years, and earn a return
above inflation of 5%, would you be interested? As a
building block in a retirement fund, that is an extremely
attractive proposition. I am of course referring
to the South African Government long bond. And
immediately, it doesn’t sound like such a comfortable
place to invest as the spectre of junk status still
looms! A closer look reveals that, based on bonds all
around the world, in countries with even more dire
fiscal issues than ours, we are already trading as if we’d
been junked. We believe that the scenario that makes
us uncomfortable is already reflected in the price.
As our new political era unfolds, the landscape will
be peppered with large problems involving Eskom,
general service delivery and unemployment to
name a few. There will also be small wins. Examples
of these include structural stability at Treasury,
stable low inflation and the judicial system slowly
flexing its muscles.
Deciding whether to stay invested lies not in how
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comfortable we are with the current situation, but
rather in answering these two questions:
• What is already factored into the price?
• Have I set up my investments to reflect both the
opportunity and the very real risks?

The road to excellent prospects could
well be rocky
In answering these questions, investors should seek
investment portfolios structured to reflect the value
they see in local stocks and bonds, combined with a
healthy holding in liquid money market instruments
and attractively priced offshore holdings. Conviction is
certainly present in many asset managers, but they do
acknowledge that the road to the excellent prospects
for investors in the years ahead could well continue to
be rocky. To quote Jack Bogle, founder of the Vanguard
Group: “Your success in investing will depend in part
on your character and guts and in part on your ability
to realise, at the height of ebullience and the depth of
despair alike, that this too, shall pass”. p

WHY YOUR INVESTMENT
CHOICES MATTER.
Our investors want their investments to do well and do good. That’s why
we incorporate environmental, social and governance factors into all our
investment and ownership decisions. And why we have committed over
R122bn of our clients’ capital to sustainable investments that generate longterm returns, while solving some of society’s biggest challenges.

More than 800 000 homes
powered by renewable energy.
Reducing total carbon emissions by
3 052 638 tons (equal to greenhouse
gases from 587 963 cars driven for
a year).
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Invest for a future that matters. Read more at oldmutualinvest.com

DO GREAT THINGS EVERY DAY

The following entities are licensed Financial Services Providers (FSPs) within Old Mutual Investment Group (Pty) Ltd Holdings approved by the Financial Sector Conduct Authority (www.fsca.co.za) to provide advisory
and/or intermediary services in terms of the Financial Advisory and Intermediary Services Act 37 of 2002. These entities are wholly owned subsidiaries of Old Mutual Investment Group Holdings (Pty) Ltd and are
members of the Old Mutual Investment Group. Old Mutual Investment Group (Pty) Ltd (Reg No 1993/003023/07), FSP No:604. | Old Mutual Alternative Investments (Pty) Ltd (Reg No 2013/113833/07), FSP No:45255. |
African Infrastructure Investment Managers (Pty) Ltd (Reg No 2005/028675/07), FSP No:4307. | Futuregrowth Asset Management (Pty) Ltd (Reg No 1996/18222/07), FSP No:520. Figures as at 31 December 2018 unless
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There is more to
cyber risk than
security
Risk experts hold no doubts: the changes
technology is bringing to businesses
has far reaching consequences. But the
conversation is still split between two
poles – business and technology – which
may be more convenient and seems to
simplify the issue. But that is not true.
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J

ust look at risk registers and predictions for
2019. Cyber risk has risen to the near top, often
only competing with business continuity as the
biggest concern. This is ahead of other risks
that, at face value, have a clear connection to
business operations.
“A number of traditional risks now play second fiddle to
cyber risk,” said Riaan Bekker, Force Solutions Manager
at Thryve, which provides risk and governance
management technologies. “Skill shortages, regulatory
changes and global political uncertainty are all serious
factors, yet cyber risk routinely appears above them.
Why is that? Cyber elements are now crucial to
modern business practices. But misunderstandings
about cyber leads to much more uncertainty”.
You cannot operate a business today without a
smartphone. Nor can your employees. Plus there is
an indefatigable desire from customers for mobile
services. This concentration on mobile services alone
shows how prominent cyber has become in business
corridors.
It’s hardly the only example. Hence why, despite
attempts to downplay its significance, cyber risk
nonetheless bubbles to the top. The elephant in the
room that is becoming noticed because it’s taking up all
the space.
Thus, the time has come for companies to have a more
sober and encompassing appreciation of cyber risk,
starting with what cyber risk is:
“Cyber risk is often defined as a security topic, which
can then be conveniently mandated to IT or technology
leaders in a business,” Bekker explained. “There has
been progress in terms of boards and CEOs realising
they should take closer responsibility for the risk, but
that still often happens under the security assumption.
The impact of cyber as a risk is much, much wider”.
Cyber risks often arise due to the following factors:
Globalisation: Cyber technologies have enabled
businesses to reach much further afield than before,
the most potent example being globalisation. But this
creates a variety of risks, such as meeting regulatory
demands in different jurisdictions.
Adoption of new technologies: Technology is a doubleedged sword. For example, employees being able to
access company systems via their phone is a massive
productivity boost, but also creates issues around
security and device management, not to mention onand off-boarding processes. Though new technologies
get attention from the board and c-suite, their
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underlying complexities and impact on processes are
still often brushed aside.
Mergers and acquisitions: Bringing one company
into the fold of another or creating business synergy
between them are already fraught with challenges.
Yet even those concerns often overlook the extreme
complexity of merging very different business systems
and technologies. In most cases, this is not addressed
at all for the sake of expediency, creating untold cyber
risks that could appear in the long run.
Outsourcing: While outsourcing is a good way to
save money, increasingly around technology it is done
to mitigate skills shortages which itself is a risk. But
outsourcing also doesn’t absolve a business from
responsibilities around cyber currencies such as data.
There is also the additional risk of an outsourced
partner not being secure and thus a target for
cybercriminals.
Extension of third-party networks: A huge benefit
around digital technologies is the ability to integrate
with third-party networks, such as supplier databases.
This is providing great improvements around value
chains. But it also risks exposing company data
and interactions if not secured properly – not only
technologically but through training and culture.
How can a business track these risks? They should
identify the factors that cause them, then collate data
from the different departments involved. For example,
is HR satisfied that offboarding processes cover the
risk of company data leaving on a former employee’s
device?
“Risk is about measuring input and impact, then using
that information to mitigate and improve,” Bekker
concluded. “Gathering that information is a lot simpler
if you use Governance, Risk and Compliance (GRC)
integration platforms. These let different employees
and departments input metrics in the way they capture
them. The service then balances that information in
formats that risk managers want to see. Since these
are service platforms, they are very simple and cost
effective to deploy in a company, no matter the
footprint. You can start small, focusing on acute areas
and expand as the service proves its worth”.
Cyber risk isn’t only about security. It’s a broadside
on business operations and ambitions. Traditional
risk assessment approaches are not equipped to
handle that and the conversation is often kept
narrow and technology focused. But by looking at
the above factors, combined with an integrated GRC
management platform, risk managers can define cyber
risk in a much better way. p
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A Rand-backed
cryptocurrency in the
form of a stablecoin
C
ryptocurrencies, such as Bitcoin and Ethereum,
have become well known for their volatile
value. In contrast to this, “stablecoins” are
cryptocurrencies that have been specifically
designed to have a stable value. Stablecoins are crypto
assets which are backed by the value of a ‘stable’
asset, or a basket of assets. As the value of the backing
asset will not necessarily be subject to the same
fluctuating circumstances applicable to the value of
cryptocurrencies, pegging a stablecoin to an asset can
stabilise the value and inherent purchasing power of the
stablecoin cryptocurrency so that it may be used as a
viable and economic medium of exchange as opposed to
a speculative asset.

with a stable value and purchasing power equal to that
of the Rand. In order for a Rand-backed stablecoin to
operate as an effective and sound medium of exchange,
the issuing/minting and the redemption/burning of the
Rand-backed stablecoin must be carefully administered.
The issuing/minting of a Rand-backed stablecoin should
only occur upon the issuer receiving a fiat Rand to back
the coin’s value. The stablecoins in circulation at any
given time must be backed on a 1:1 value basis with

While stablecoins can be stabilised by various types
of backing assets, the most widely recognised is fiat
currency. Such stablecoins are backed on a 1:1 ratio
with a particular fiat currency value (e.g. the Rand). Fiatbacked stablecoins are thus, able to operate as a form
of digital cash that is issued and circulated through a
decentralised economy and payment system.

Introducing the Rand-backed
stablecoin
A Rand-backed stablecoin would be a cryptocurrency
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the fiat Rands received and held in trust by the issuer.
Once an issued Rand-backed stablecoin is presented by
the bearer to the issuer for redemption of the fiat Rand
value backing the coin, the issuer must give effect to
the redemption and burn the stablecoin(s) redeemed by
removing it from circulation.
A Rand-backed stablecoin can be issued on a
decentralised payment network comprising of the
relevant merchants and consumers that will utilise
the stablecoin as a method of payment; the stablecoin
service providers; and the issuer, all of whom will serve
as the verifiers and authenticators of stablecoin based
transactions. This decentralised payment network will
be built on a distributed ledger that will serve as an
immutable record of the circulation of the Rand-backed
stablecoins, the collective coin value and/or stablecoin
transactions.

Is this deposit-taking?
Setting aside the cryptocurrency debate as to whether
a fiat-backed stablecoin is a true cryptocurrency where
the custodian of the fiat reserves and issuance of the
coins itself are centralised, a more pertinent legal
question to be asked is whether the issuing/minting and
redemption/burning of a Rand-backed stablecoin can
be regarded as deposit-taking which is the business of
the bank. A “deposit” is defined in the Banks Act as an
amount of money paid by one person (the depositor) to
another on the condition that the value of such money
will be repaid by the latter person to the depositor, on
the demand. As the act of deposit-taking is the business
of the bank, this raises the question as to whether
the issuer of a Rand-backed stablecoin may only be a
registered bank under the Banks Act.

Is this e-money?
In a position paper published by the South African
Reserve Bank in 2009, “e-money” has been defined as
“monetary value represented by a claim on the issuer.
This money is stored electronically and issued on receipt
of funds, is generally accepted as a means of payment by
persons other...” The definition of e-money aligns quite
closely to the economic operation of a Rand-backed
stablecoin. As such, the introduction of a Rand-backed
stablecoin, within the current South African payments
environment, may be regarded as e-money taking the
form of a cryptocurrency. Importantly, while e-money
currently flows through the established South African
payments clearing and settlement system, a stablecoin
version of e-money would not necessarily do the same
and would instead utilise a decentralised payment
network for clearing and settlement.

Is this legal tender?
In asking the deposit-taking and e-money questions
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pertaining to the introduction of a Rand-backed
stablecoin, it is noteworthy that the concept of “money”
or “monetary value” is an inherent requirement to both
the meaning of a “deposit” and the “e-money” payment
instrument. Essentially, before asking whether only
banks can issue Rand-backed stablecoins or whether
stablecoins can perform the same payment function
as that of e-money, one must first ask whether a Randbacked stablecoin will be regarded as legal tender.
In terms of the ‘Consultation Paper on Policy Proposals
for Crypto Assets’ issued by the Intergovernmental
FinTech Working Group in 2019, the regulatory working
group has taken the view that crypto assets would
not be regarded as legal tender. Based on the manner
in which the regulatory working group has defined a
crypto asset in the policy paper, a stablecoin would fall
directly within the ambit of a crypto asset despite being
backed by fiat currency. As such, on the current stance
taken by the regulator, a Rand-backed stablecoin will
not be regarded as legal tender despite serving the same
purpose as that of e-money, (albeit moving through
a different payment system). Arguably the issuer of
Rand-backed stablecoin will not need to be a bank as the
issuance of a coin may not necessarily be regarded as
deposit-taking. Furthermore, Rand-backed stablecoins
will not necessarily be required to move through the
established South African clearing and settlement
payments system as it is not a recognised payment
instrument such as e-money.

Minding the gap
Enabling the issuing and circulation of a Randbacked stablecoin may open an interesting avenue of
innovation in the South African payments industry by
providing a decentralised means of issuing monetary
value and clearing and settlement payments using
such stablecoins. The introduction of a Rand-backed
stablecoin may be able to achieve financial inclusion
in the payments industry through its nature as a
decentralised value and payment system. However,
it will only be able to achieve such innovation if such
stablecoins can be regarded as legal tender.
As South Africa is currently transitioning from a
traditional and financially exclusive payment regulatory
regime to a more innovative and inclusive regime,
the introduction of a Rand-backed stablecoin, which
it not regarded as legal tender as yet, may bring
with it systemic risk and potential detriment to the
payments industry if done without sufficient regulatory
consideration and supervision. The recent auditing
concerns surrounding the US Dollar-backed “Tether”
stablecoin and its fiat currency reserves, illustrates the
potential risk that can arise in the instance where the
custodian of the fiat currency reserves and issuer of the
fiat-backed stablecoin are not institutions subject to
regulatory oversight. p
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Legal
Update
1. Draft FSCA Conduct Standard: Minimum Skills
and Training Requirements for Board Members
of Pension Funds
The Financial Sector Conduct Authority (“FSCA”) has issued a draft
conduct standard about required skills and training for board members of
funds. This draft standard was open for comments until 4 July 2019.
Do we, as board members, have to comply with a conduct standard?
Yes, conduct standards have the force of law under the Financial Sector
Regulation Act and must be complied with.
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Who does the draft conduct standard apply to?
• It applies to the board members of all registered
funds that fall under the Pension Funds Act (“PFA”).
• If a fund is not subject to the PFA, it will not currently
have to comply.
• It applies to all types of board members, for example,
professional, independent, member-elected,
employer-appointed and sponsor-appointed.

• Attain the Trustee Toolkit certification; and
• Further skills and training from credible providers as
deemed necessary.
Thus, what is required of board members and the
board under the draft conduct standard?
• All board members must obtain the Trustee Toolkit
certification within six months of appointment.
• The board also has to ensure that:

What does the Pension Funds Act say about skills and
training of board members?

– The skills and training necessary for each board
member are identified and provided; and

In terms of the PFA, board members must:

– That the board ensures that the service providers
providing the skills and training are credible.

• Attain levels of skills and training as prescribed by
the FSCA;

In my view, this necessitates that the board must also:

• Attain these levels within six months of being
appointed; and

• Keep records of what has been identified for training
and monitor that it has been completed;

• Retain these levels throughout their appointment
as a board member.

• Identify the necessary skills and training needs
for board members on an ongoing basis (the PFA
requires that appropriate levels of skills and training
must be maintained throughout the board member’s
appointment).

What is the Trustee Toolkit?
• The FSCA has an online training, assessment and
certification tool called the ‘Trustee Toolkit’.
• You can find it at: www.trusteetoolkit.co.za.
What is required of board members and the board
under the draft conduct standard?
Board members must, within six months of being
appointed:
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When is it envisaged that these requirements will
begin for board members?
• The draft conduct standard provides that it will
become effective on 1 January 2020.
• If a board member is appointed on or after 1 January
2020 – they must complete the Trustee Toolkit
certification within six months of being appointed.
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If a board member is appointed before 1 January
2020 – they must complete the Trustee Toolkit by
30 June 2020. (If they have already got the Trustee
Toolkit certification before 1 January 2020, they
won’t have to do it again).

• Has the power or obligation to act for another
under circumstances which require complete trust,
good faith and honesty.

• If a board member gets the Trustee Toolkit
certification, then is appointed as a board member
of another fund, he or she doesn’t have to do the
Trustee Toolkit certification again.

A fiduciary duty is a legal duty of trust and care
imposed on an individual who manages the property or
finances of another person.

•

• Board members will need to complete updates to
the Trustee Toolkit as these are made available.
Remember, this conduct standard is still a draft. It may
change before being made final.

A reminder about fiduciary duties

What is a fiduciary duty?

These duties exist to ensure that fiduciaries who
manage other people’s money act in their best
interests and not their own interests.
The duty of care of the fiduciary towards the
beneficiary is established automatically as a matter of
law.
Who do board members owe a fiduciary duty to?

As an industry, we are seeing quite a few examples
of FSCA enforcement action against board members
and principal officers arising from breach of fiduciary
duties. Whilst the Pension Funds Act has largely
codified (written common law into legislation) the
duties that make up fiduciary duties, the PFA cannot
set out every aspect of a fiduciary duty. As a reminder, I
have set out below the main components of a fiduciary
duty.

They owe a duty to:
• The fund itself (which is a separate legal entity); and
• The members and other beneficiaries of the Fund.
This was confirmed in Tek Corp Provident Fund v Lorenz
[2002] 3 BPLR 227 (SCA), SCA 2002 and Meyer v Iscor
Pension Fund [2003] 3 BPLR 4427 (SCA).

What is a fiduciary?
There are many examples of definitions, but what
derives from the definitions is mainly the following
concepts:
Fiduciary derives from the Latin word “fiducia” which
means trust, and is a person who:
• Is responsible for managing the property or money
of another person or organisation;
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While there was some debate about whether board
members owed a fiduciary duty to both the fund and
members, this was clarified in the PFA, which reads:
The board of a fund shall “have a fiduciary duty to
members and beneficiaries in respect of accrued benefits
or any amount accrued to provide a benefit, as well as
a fiduciary duty to the fund, to ensure that the fund
is financially sound and is responsibly managed and
governed in accordance with the rules and this Act”.
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Do all board members have the same fiduciary duties?

• Should avoid conflicts of interest (and disclose
potential or actual conflicts);

Yes, all board members:
• Are required to exercise the same level of independence and expertise; and
• Owe the same duty.
In the case of PPWAWU National Provident Fund v
CEPPWAWU 2008 (2) SA 351 (W) the court said that:
“None of the trustees represent the party which appointed
them when they take decisions regarding the fund’s affairs,
nor may they place the views or interests of such party
above the interests of the fund or its members”.
What main duties makes up fiduciary duties?

• Should not act for the benefit of themselves or a
third party. They may not permit their personal
or others interests to conflict with their duty as
fiduciary;
• Are not allowed to make an unauthorised profit from
the management of the fund. Robinson v Randfontein
Estates Gold Mining Co. Ltd 1921 AD: a person who
stands in a position of confidence towards another,
is not entitled to make a secret profit at the other’s
expense, whether directly or indirectly, apart from
the remuneration that he is entitled to;

1. Duty of loyalty.

• Should ensure they are not exceeding their powers
and are exercising their powers for the proper
purpose.

2. Duty to account.

Duty to account

3. Duty to take care.
Duty of loyalty

The duty of board members to account to the fund,
members and beneficiaries includes, in my view, the
following duties for board members:

The fiduciary (board member) owes a duty of loyalty
to their beneficiaries/principal (the fund, members and
their beneficiaries).

• The fiduciary must account to the beneficiary about
the property in respect of which the fiduciary duty
exists (the fund’s assets);

The duty of loyalty requires that board members should
act in good faith in the interests of their beneficiary/
principal (the fund, members and their beneficiaries).
The best interests of beneficiary/principal (the fund,
members and their beneficiaries) are primary.

• This duty applies prior to and when a benefit is due;
• To hold assets for the benefit of the fund and its
members: a board member must be satisfied that
only members and their beneficiaries benefit from
the fund’s assets;

Acting in the best interests of the fund, members and
beneficiaries would require that board members:

• Keep proper records; and

• Should impartially balance the conflicting interests
of different beneficiaries (if they conflict);

• Provide proper, timeous and accurate communication and statements.
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Duty to take care

• Do what the rules require;

A board members is required to act with prudence: the
fiduciary should act with due care, skill and diligence. A
board member cannot act as they would to look after
their own financial affairs and cannot act just how an
ordinary business man would look after affairs. Board
members are required to act with the care that would be
exercised by a careful and prudent man.

• Make sure others (for example, service providers)
do what the rules require; and

In Transvaal Provincial Administration v Coley 1925 AD 24
the court said: “the test is not the diligence of the supine
man, but of the man who is alive to probable dangers and
takes steps to guard against them”.
Included within the meaning of acting with due care,
would be that board members:
• Increase their confidence in their ability and skill to
carry out their roles;
• Know about their powers as well as their duties and
responsibilities;

• Amend and update the rules where required (for
example, for new legislation).
Can board members delegate their duties?
Generally speaking, board members may delegate
their duties, but may not abdicate their duties. The
PFA provides that the board may, in writing and in
accordance with a system of delegation set out in
the rules, delegate any of its functions under the PFA
to a person or group of persons, or a committee of
the board, subject to the conditions the board may
determine.
Thus, when delegating, the board:
• Is still responsible, and so must be prudent about
who it delegates to;

• Understand their own fund well and how it works;
• Ensure the delegation is in writing;
• Understand the advice they are given, enter into
discussion with their advisers and participate fully in
decision making;

• Ensure the delegation is in accordance with the
rules of the fund;

• Recognise when they need to consult with their own
or other advisers for particular specialist advice;

• Set conditions for the delegation where it is
necessary to do so;

• Are able to interrogate advice when the need arises;

• Record delegation decisions;

• Develop a regime for the proper governance of their
fund;

• Monitor delegated duties on an ongoing basis;

• Have a working knowledge of their own fund’s
governing documentation (especially the rules) and
other important fund documents; and

• Be very clear in the delegation document:
– who it is delegating to and whether they are
suitable;

• Ensure the training and skills needs of the individual
board members are known and taken care of.

– what it is delegating specifically; and

Have you read the rules of your fund?

– whether the person delegated to may appoint an
agent and in what circumstances.

Board members must:
• Know and understand what the rules say about
their powers and duties;
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The board is not divested or relieved of a delegated
function and may withdraw the delegation at any
time. p
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The Basic Conditions of Employment Act (BCEA)
primarily prescribes the conditions of employment
which employers must, as a minimum, grant their
employees. This publication is a practical guide on
how to interpret, apply and implement the Act,
as updated. It also includes pending amendments
to the BCEA contained in the Labour Laws
Amendment Act, 2018 which are not yet in force.

ORDER NOW

NEW
RELEASE
R655.50
B U Y YO U R S N O W

A RARE EXAMPLE
of a work that provides practical
guidance on the mysteries of complex
financial transactions
Judge DM Davis
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