The harsh reality is that some employers will not
survive the current COVID -19 pandemic. An
unfortunate consequence of this is that the retirement
funds provided by these employers may similarly need
to be terminated.
Corné Heymans, Director, SNG ARGEN Actuarial Solutions
In the Pension Funds Act, this termina on of a re rement
fund is referred to as a liquida on of the fund. The word
liquida on commonly refers to an en ty in ﬁnancial distress
or bankruptcy, but this is not the case with the liquida on of a
re rement fund. Such a liquida on is merely the formal
process of distribu ng the fund's assets to all stakeholders in
a fair and equitable way.

It is recommended that trustees engage with an experienced
liquidator prior to the fund being placed in liquida on. The
liquidator can then provide input in advance on how to
manage the liquida on process as eﬃciently as possible
given the fund's speciﬁc circumstances.

The various stakeholders involved in the termina on of a
re rement fund should be acutely aware of their rights and
responsibili es during this process. The liquidator should
manage and communicate the process clearly to avoid
unrealis c demands and general levels of frustra on during
the liquida on process.

A re rement funds liquidator is an expert who has to be
ve ed and approved by the Financial Sector Conduct
Authority (FSCA). This can be an actuary, a orney or another
industry expert. A liquidator gets appointed in his/her
personal capacity by the FSCA to a speciﬁc re rement fund
and takes over all responsibili es for the fund. A liquidator's
main responsibility is to distribute the remaining assets and
liabili es in the fund to the various stakeholders in a manner
that is fair and equitable while taking into account the
reasonable expecta ons of all stakeholders.

Trustee responsibili es
Trustees have a ﬁduciary duty to take decisions that are in the
best interest of members and the fund. Deciding to liquidate
a re rement fund is no small decision, even though the
current circumstances might leave them with no choice in the
ma er. In most cases, the rules of a re rement fund will
dictate the termina on process. It is up to the trustees to
nominate a reputable liquidator to conclude the process in
the shortest possible period.
Trustees should ensure, as far as possible, that all statutory
aﬀairs of their fund are in order since any outstanding issues
will cause the termina on process to be prolonged. Some of
these ma ers can be handed over to the liquidator to
conclude in liquida on, for example to bring valua ons or
ﬁnancials up to date, while something like outstanding rule
amendments may need to be ﬁnalised before the fund can be
placed in liquida on.

Liquidator

The liquida on process is a well documented and regulated
process and the liquidator is bound by the fund's rules and
the Pension Funds Act. Even though there is some discre on
of what might be considered fair and equitable, a liquidator
can only distribute the liquida on beneﬁts to stakeholders
within the boundaries set by the rules and the Act.

Members
The fact that the liquida on process is so highly regulated
should give members comfort that their rights are protected.
A member's re rement fund beneﬁt is ring-fenced and
secure and will not be eroded by whatever might be
simultaneously happening at the employer. Members
generally receive liquida on beneﬁts at least equal to their
full share of fund and a share of any con nence reserves in
the fund.
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This beneﬁt is usually available as a cash payment, even
where members are s ll employed by the same employer. In
best case scenarios, where all statutory aﬀairs of the fund are
in order and there are no unexpected delays, liquida on
beneﬁts might only be payable a er 6 months from date of
liquida on. There are also instances where liquida ons have
taken well in excess of a year to conclude. Liquida on should
therefore not be seen as a solu on to members' immediate
cash ﬂow needs.
Members should keep in mind that the liquida on beneﬁt
paid from the fund was always intended to be a re rement
beneﬁt. Therefore members should be encouraged to seek
professional ﬁnancial advice and counselling before deciding
to cash in on the beneﬁt that may become available upon
liquida on.
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Employer
The liquida on of an employer's re rement fund is not a
business rescue op on and employers should not expect or
rely on ge ng any funding from the fund, other than assets
that are ring-fenced in an employer surplus account. In terms
of Sec on 15J of the Act, the employer can withdraw
amounts from the employer surplus account prior to
liquida on, but only if required to prevent job losses.
Any balance in the employer surplus account is protected for
the beneﬁt of members if the business should be liquidated
before the fund is placed in liquida on. In such cases the
company's liquidator and their creditors will have no claim
against any balance in the employer surplus account.
Employers should be aware that where an actuarial valua on
showed the fund to be in a deﬁcit at the me of going into
liquida on, such a deﬁcit will become a debt owed by the
employer.

Liquida on process
The liquida on process can be broadly summarised as
follows:
Ÿ The Trustees appoint a liquidator and apply to the FSCA
for the fund to be placed in voluntary liquida on.
Ÿ The FSCA approves the liquida on and the appointment
of the liquidator. The date of approval becomes the
liquida on date, at which me the liquidator takes over
the responsibility of the fund from the trustees.
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If any statutory requirements are outstanding, these will
have to be submi ed to and approved by the FSCA. This
is o en the key driver of how long the liquida on will take
and it requires careful planning to manage this part of the
process.
Preliminary liquida on accounts are submi ed to be
approved by the FSCA, who will assess whether the
proposed distribu on of assets meets the applicable
regulatory requirements and whether the rights and
expecta ons of all members are adequately protected.
There is a 6 week period during which the preliminary
liquida on accounts can be inspected by stakeholders.
Any objec ons during this period need to be dealt with by
the liquidator to the sa sfac on of the Authority and/or
the person who lodge the objec on. Any unresolved
objec ons can result in material delays to the process.
However, most objec ons can be managed through
proper communica on will all stakeholders before and
during the liquida on process.
The distribu on of assets can commence as soon as the
Authority gives the liquidator approval to do so. No
further objec ons or changes to the distribu on
schedules may be made a er this approval is granted.
Once all liquida on beneﬁt payments have been
completed, the ﬁnal liquida on accounts will be
submi ed to the FSCA where the ﬁnal distribu on of
assets are documented. Therea er the liquidator can
apply for deregistra on of the fund.

Any delays in the process will have a direct impact on when
the assets can be distributed with a corresponding
opportunity cost to all concerned. Ge ng to the payment
stage in the shortest possible me is most probably the single
biggest considera on by all stakeholders.
The liquida on process is a rather tedious process with a
number of diﬀerent variables that could cause extended
delays. However, these variables can be managed to some
extent by ensuring that the fund's statutory aﬀairs are in
order, managing all stakeholders' expecta ons and by
appoin ng an expert liquidator who can execute the
liquida on process eﬃciently while ensuring that the rights
and expecta ons of all concerned remain adequately
protected.
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