Re rement funds in South Africa run in a highly regulated environment. There are a number of regulators established to
monitor compliance with and adherence to the legisla ve and governance requirements. This issue of Trustee Tutor sets
out the roles of the regulatory bodies involved in re rement funds and how these roles apply to your fund.

TRUSTEE TUTOR

Trustee Tutor: Issue 9
– The regulators of
retirement funds

It is important to appreciate that the scope and mandate of many of these bodies extends beyond re rement funds.
However, to keep this issue of Trustee Tutor speciﬁc and relevant to you, we have only included where these regulators
impact on the management of re rement funds.

The twin peaks model of ﬁnancial regula on
The twin peaks model was introduced as South Africa's system of ﬁnancial regula on on 1 April 2018 through the
Financial Sector Regula on Act, 9 of 2017 (FSR Act).
The core objec ve of the twin peaks model is to promote and maintain stability in South Africa's ﬁnancial sector. The FSR
Act sets up two regulators: the Pruden al Authority, tasked with overseeing the ﬁnancial soundness of ﬁnancial
ins tu ons, and the Financial Sector Conduct Authority, the market conduct regulator who oversees the eﬃciency and
integrity of ﬁnancial markets and aﬀording greater ﬁnancial consumer protec on. The twin peaks framework makes the
country's ﬁnancial sector safer and allows it work more eﬀec vely in the interests of all South Africans.
The twin peaks framework is said to be a principles based approach, as opposed to the previous rules based approach.
Very simply, a rules based approach to regula on prescribes in detail or gives a set of rules of how organisa ons or people
should behave. By contrast, within a principle based approach certain speciﬁc outcomes are set and the controls,
measures and procedures on how to achieve those outcomes is le for each organisa on to decide.
Implementa on of the set of rules within a rules based approach is easier for re rement fund trustees because there is
less room for interpreta on. This makes compliance a simple exercise: The Regulator sets out the rules and the
re rement fund adopts and implements control measures to comply with the set rules.

Implemen ng a set of principles
and outcomes, however, needs
interpreta on and understanding of how a re rement
fund should conduct itself to
meet the outcome, and then
pu ng controls and measures in
place to make sure that the fund
complies with these outcomes
and principles. Complying with
principles based law is not a
“one-size ﬁt all” or “ ck box”
approach and each re rement
fund's compliance framework
will be diﬀerent.
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LET'S LOOK AT THESE FIRST TWO REGULATORS IN MORE DETAIL

Financial Sector Conduct Authority (FSCA)

THE FSCA IS THE MARKET CONDUCT REGULATOR OF:
•
•
•

ﬁnancial ins tu ons, that provide ﬁnancial products and ﬁnancial services;
ﬁnancial ins tu ons that are licensed in terms of a ﬁnancial sector law, including banks, insurers, re rement
funds and administrators; and
market infrastructures.

The FSCA's primary role is to ensure a fair and stable ﬁnancial market, where consumers are informed and protected,
and where those that jeopardise the ﬁnancial well-being of consumers are held accountable.

THE FSCA'S OBJECTIVES ARE TO:
•
•
•
•

enhance the eﬃciency and integrity of ﬁnancial markets;
promote fair customer treatment by ﬁnancial ins tu ons;
provide ﬁnancial educa on and promote ﬁnancial literacy; and
assist in maintaining ﬁnancial stability

THE FSCA AND YOUR FUND
A re rement fund is a registered legal and ﬁnancial en ty with the FSCA. As such, the FSCA is the regulatory body which
oversees the management and governance conduct within your fund. The FSCA has a number of regulatory,
supervisory and enforcement tools in their toolkit to ensure appropriate conduct in your fund and that members (as
consumers) are protected:
Regulatory submissions - the FSCA monitors your fund through various reports that need to be submi ed to them,
namely:
• Rules and amendments to your rules: all re rement fund rules and any amendments thereto need to be registered by the
FSCA.
• Annual ﬁnancial statements (AFS): each year your fund must submit a set of audited ﬁnancial statements to the FSCA
within six months of your fund's ﬁnancial year end. The format of these AFS is a standard template set by the FSCA, in
which a number of key pieces of informa on must be disclosed.
• Actuarial valua ons: if not valua on exempt, your fund is required to submit an actuarial valua on at least every three
years. The actuarial valua on is an assessment of whether the fund has suﬃcient assets to meet its obliga ons in terms of
the fund's rules.
• Monthly contribu ons repor ng: in terms of Sec on13A of the Pension Funds Act, monthly contribu ons due to a
re rement fund must be receipted within 7 (calendar) days of the month end. For example, March's contribu ons are
due by the 7th of April. Your fund's monitoring person must report a late, under or non-receipt of contribu ons to the
members, the trustees and the FSCA every month.
• Sec on 14 applica ons: the process of transferring members from one re rement fund to another is set out in great
detail Sec on 14 of the Pension Funds Act. In some instances, an applica on needs to be lodged and approved by the
FSCA before any members or their assets can transfer to their new fund.
• Regula on 28 repor ng: if your fund breaches the limits set in Regula on 28 of the Pension Funds Act, this breach needs
to be reported to the FSCA.
• Fund appointments and exemp ons – are processed by the FSCA in order to monitor governance.
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Supervisory oﬀsite management – using speciﬁc risk indicators, the FSCA may request informa on from your fund
speciﬁcally, or from a group of funds, based on iden ﬁed commonali es. Insights gained from this type of ongoing
monitoring will assists the FSCA in formula ng pre-emp ve responses to emerging conduct risks and to publish leading
prac ce benchmarks through compara ve assessments. Trustees must make sure that these requests for informa on
are responded to within the melines s pulated by the FSCA in their request.
• Supervisory onsite inspec ons – these are face-to-face visits where the FSCA meets with trustees and fund oﬃcials
to enquire about, monitor and measure a fund's conduct risk evolu on over me. There is usually some
documenta on to submit to the FSCA beforehand and trustees must make sure that this pack of documents is
delivered within the FSCA's s pulated meline. A er the visit, the fund will receive a wri en report of ﬁndings which
may require changes to the fund's documents or prac ces, or simply trustees' considera on of points raised.
• Issuing of conduct standards - the FSR Act gives to the FSCA the power to issue conduct standards for ﬁnancial
ins tu ons like re rement funds. These conduct standards establish binding principles for re rement funds and
trustees need to make sure their funds take note of and implement any changes that may be necessary.
• Guidance notes – are issued where there is uncertainty or material inconsistency in the way in which re rement
funds implement regulatory requirements. These guidance notes are not binding on the fund but do provide useful
informa on or points of reference to trustees.
• Interpreta on rulings – are published by the FSCA to promote clarity, consistency and certainty in the interpreta on
or applica on of pension fund laws. Whereas guidance no ces will typically provide prac cal informa on on how to
comply with a law, interpreta on rulings are more likely to be used where a provision in a law is ambiguous or
commonly misinterpreted. Unlike guidance no ces, interpreta on rulings are binding on the FSCA. In other words,
they oblige the FSCA to interpret and apply the applicable law in line with the interpreta on ruling, unless or un l a
legisla ve change or a court judgment eﬀec vely overrides the interpreta on ruling.
• Inves ga ons – the FSCA has a wide range of inves ga ve powers.
• Enforceable undertakings - are contractual arrangements where a re rement fund undertakes to implement
speciﬁc remedial ac on within an agreed period as a result of a regulatory contraven on. Trustees should note that
failure to comply with an enforceable undertaking is a contraven on of the law that will result in formal
enforcement ac on from the FSCA.
• FSCA's trustee toolkit – is an online development programme for trustees, where the curriculum is based on the
FSCA's guidelines on good governance for re rement funds. The programme gives trustees a be er understanding
of their role and func ons, and must be completed by all trustees within 6 months of their appointment.

THE FSCA AND YOUR SERVICE PROVIDERS
The FSCA also monitors the conduct of the majority of your fund's service providers using many of the tools discussed
above.
Representa ves and Key Individuals - The Financial
Advisory and Intermediary Services Act, 37 of 2002
(FAIS Act), regulates ﬁnancial service providers (FSP's)
by protec ng the consumer against improper conduct
Administrators - Sec on 13B of the Pension
by such FSPs. The FAIS Act makes provision for FSP's to
Funds Act requires that companies that
be licenced and authorised through the FSCA. The FSCA
administer the investments of re rement funds
also regulates members of the industry in the way they
on that fund's behalf, must be registered with the
provide advice, as well as related intermediary services
FSCA, and comply with the condi ons the FSCA
such as processing your insurance claims, in terms of
may prescribe. The FSCA may impose substan al
certain ﬁnancial products as deﬁned by the FAIS Act.
administra ve penal es in appropriate cases to
The FSCA may debar or remove key persons and
promote general and speciﬁc deterrence.
suspend and revoke licences in appropriate
circumstances, to ensure compliance with the FSR Act
and its subordinate legisla on.

Trustees should be comforted that the FSCA monitors the market conduct of their fund's service providers using all their
tools available to them, including, onsite inspec ons, the issuing of conduct standards and direc ves as well as through
enforceable undertakings.
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To form meaningful and balanced insights in pursuing their supervisory mandate, the FSCA gathers informa on from a
broad spectrum of sources extending beyond the ins tu ons that it regulates. These sources include:
•
•
•
•
•
•
•
•

Complaints and queries from consumers and other impacted stakeholders;
Consumer bodies and industry associa ons;
Alterna ve dispute resolu on structures, including ombud structures;
Other regulatory bodies, government departments and state agencies;
Consumer and other media, including social media pla orms;
Whistleblowers;
Publicly available or privately commissioned studies rela ng to general or speciﬁc consumer and industry trends;
and
Targeted mystery shopping exercises to obtain real me consumer experience insights.

AS FAR AS RETIREMENT FUNDS ARE CONCERNED, THE FSCA IS ONE OF THE KEY REGULATORS WHO
MONITOR COMPLIANCE, GOVERNANCE AND MARKET CONDUCT OF BOTH THE FUND ITSELF AND THE ITS
SERVICE PROVIDERS, TO ENSURE THE PROTECTION OF CUSTOMERS IN THE RETIREMENT SECTOR.

Pruden al Authority (PA)

The PA and your fund
It is very seldom that the trustees of a
re rement fund will interact with the PA.

The second regulatory pillar in the twin peaks model is the Pruden al Authority (PA). The PA regulates ﬁnancial
ins tu ons and market infrastructures to promote and enforce their safety, ﬁnancial soundness and ﬁnancial
stability. Where the FSCA is focused on regula ng the conduct of ﬁnancial ins tu ons, the PA is responsible for
regula ng the ﬁnancial soundness and stability of ﬁnancial ins tu ons.
In fulﬁlling its mandate to promote and enhance the safety and soundness of ﬁnancial ins tu ons, the PA is
responsible for:
•
assis ng the SARB maintain ﬁnancial stability;
•
coopera ng and collabora ng with other regulators, including the SARB, in issuing regulatory instruments
(pruden al standards and joint standards);
•
conduc ng informa on gathering, supervisory onsite inspec ons and inves ga ons;
•
taking enforcement ac on (direc ves, leniency agreements, enforceable undertakings, etc.);
•
issuing administra ve penal es;
•
regula ng signiﬁcant owners of ﬁnancial ins tu ons; and
•
regula ng and supervising ﬁnancial conglomerates.
The PA sits within the administra on of the South African Reserve Bank.
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South African Reserve Bank (SARB)

The South African Reserve Bank (SARB) is the central bank of South Africa. The FSR Act
gives the SARB the clear mandate to maintain and enhance ﬁnancial stability within the
country. Financial stability is very important – the public needs to be conﬁdent that
banks and other ﬁnancial services providers are able to provide their services and that
the payment and se lement systems will work as expected.
One of the main objec ves of the SARB is to protect the value of the currency in the
interest of balanced and sustainable economic growth. Other func ons of the SARB are
the se ng of interest rates to keep inﬂa on low and steady and the issuing of all the
country's money notes and coins.

THE SARB AND YOUR FUND
Of speciﬁc applica on to re rement funds, the SARB regulates cross-border transac ons with the view of preven ng the
abuse of the ﬁnancial system. As you know, re rement funds may invest a por on of their assets oﬀshore (up to the
regula on 28 limits). Every quarter, your fund must submit a report to the SARB providing informa on on the alloca on
of assets according to the major asset classes, in a standard repor ng format (and template) provided by the SARB. A
re rement fund must also get an audit report every year from its external auditors assessing the fund's quarterly asset
alloca on reports. This repor ng is included in your re rement fund's annual ﬁnancial statements.

page 87 | PensionsWorldSA | March 2022

South African Revenue Services (SARS)

TRUSTEE TUTOR

The South African Revenue Service (SARS) is the revenue
service of the South African government. It administers
the country's tax system and customs service, collects tax
revenue and enforces compliance with related
legisla on.

SARS AND YOUR FUND
Contribu ons to re rement funds enjoy tax deduc bility through allowances set by SARS. Because these contribu ons
are not taxed when paid into the re rement fund, they are then taxed when they are taken out of the fund (that is, when a
member leaves the fund or passes away). Your re rement fund interacts with SARS when beneﬁts are paid or when
members are transferred from or into your fund.

Informa on Regulator (IR)

The IR's func on is to monitor and enforce compliance by public and private bodies with the provisions
of the Promo on of Access to Informa on Act, 2 of 2000 (PAIA) and the Protec on of Personal
Informa on Act, 4 of 2013 (POPIA). For clarity, a re rement fund is a private body.
In simple terms, the IR deals with the regula on and enforcement of the laws around the protec on of personal
informa on. Their aim is to safeguard data subjects from harm by ensuring that their personal informa on is protected
and processed correctly by responsible par es.
The powers, du es and func ons of the IR are to:
•
•
•
•
•
•

monitor and enforce compliance with the data privacy laws;
provide educa on to stakeholders;
handle complaints;
do research and to report to Parliament,
facilitate cross-border coopera on in the enforcement of privacy laws by par cipa ng in relevant ini a ves on this; and
issue codes of conduct and set guidelines that help various bodies with the development and applica on of
industry/sector speciﬁc codes of conduct to ensure the proper implementa on of the condi ons for the lawful
processing of personal informa on.

THE IR AND YOUR FUND
Prac cally, re rement fund trustees will engage with the IR's oﬃce when they:
•
•
•
•

register their Informa on Oﬃcer;
report any data breaches;
deal with complaints that members may have reported to the IR on the processing of their personal informa on; and
submit any requests for prior authorisa on before processing any informa on that requires this authorisa on (this is
very infrequent).
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The OPFA is the ombud within the re rement funds industry who is mandated to resolve complaints in
terms of the Pension Funds Act, with the aim of upholding the integrity of the re rement funds industry
and protec ng the interests of re rement fund members. The OPFA's oﬃce inves gates and determines
complaints rela ng to the improper applica on of re rement fund rules, maladministra on, disputes of
fact or law, and employer derelic on of duty in respect of re rement funds.
The OPFA ensures the procedurally fair, economical and expedi ous resolu on of complaints by:
•
•
•

ensuring that its services are accessible to all;
inves ga ng complaints in a procedurally fair manner; and
reaching a just and expedi ous resolu on of complaints in accordance with the law.
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Oﬃce of the Pension Funds Adjudicator (OPFA)

THE OPFA AND YOUR FUND

Trustees must monitor all complaints and
It is very important that your re rement fund have a complaints framework
must respond to the OPFA's requests and
and policy in place, and that your members know how and where to lodge
inves ga ons within their s pulated
their complaints.
turnaround mes.
Trustees should always be given the opportunity to resolve a member's
If the member or the fund are unsa sﬁed
complaint before it is referred to the OPFA. Should the member remain
with the decision reached by the OPFA, the
unsa sﬁed with the trustees'/fund's response to their ma er, they are then
ma er can then be referred to the Financial
able to lodge their complaint with the OPFA.

Financial Services Tribunal
The role of the Financial Services Tribunal is to hear applica ons for reconsidera on of a decision made
by a decision maker, such as the Ombud, the FSCA or even a ﬁnancial services provider. In the case of
re rement funds speciﬁcally, where a party is unhappy with a decision reached by the OPFA, they may
refer the ma er to the Tribunal.
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The applica on must be made within 60 days a er the applicant was informed of the OPFA's determina on or any longer
period that may be allowed if good cause is shown. And the applica on must be lodged with the Tribunal and all the
other par es to the decision.
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There are clear and strict turnaround mes applicable to ma ers referred to the Tribunal, to enable the Tribunal to
inves gate the ma er thoroughly and allow all par es to make submissions.
Once their inves ga on is complete, the Tribunal can decide to set aside the OPFA's determina on and refer the ma er
back to the OPFA for further considera on, subs tute a decision or dismiss the applica on. In excep onal circumstances,
the Tribunal can order that a party to the proceedings must pay some or all of the costs reasonably and properly incurred
by the other party in connec on with the proceedings
The Tribunal's order has the same eﬀect as a civil judgment and may be enforced as if it was granted by a court. A party
who is unhappy with the Tribunal's decision can apply to the high court for review.

THE TRIBUNAL AND YOUR FUND
Members who are dissa sﬁed with a decision made by the OPFA may apply for reconsidera on of the ma er by the
Tribunal. Trustees will receive formal no ce of the Tribunal's involvement in a ma er and the fund must respond within
the s pulated meframes. The Tribunal's proceedings are conducted with as li le formality and technicality and
expedi ously as possible and decisions are o en made on the documents. Should a hearing be held, the par es may be
represented by a legal representa ve of their choice.

Financial Services Intelligence Centre (FIC)

The Financial Intelligence Centre (FIC) is South Africa's na onal centre for the gathering, analysis and
dissemina on of ﬁnancial intelligence. The FIC was established to iden fy proceeds of crime, combat
money laundering and the ﬁnancing of terrorism and, in so doing, has a primary role to protect the
integrity of South Africa's ﬁnancial system.
The FIC was established in terms of the Financial Intelligence Centre Act, 38 of 2001 (FIC Act), which also
contains a number of control measures aimed at facilita ng the detec on of money laundering and
terrorist ﬁnancing, and imposes speciﬁc responsibili es on accountable ins tu ons that relate to their
business rela onship with clients.

THE FIC AND YOUR FUND
A re rement fund is not an accountable ins tu on for the purposes of the FIC Act and is therefore not subject to the
majority of its obliga ons.
However, this does not mean that your re rement fund is completely exempt from complying with the FIC Act. The FIC
Act imposes a broader repor ng of suspicious and unusual transac ons obliga on on any person who carries on a
business or is in charge of a business or who is employed by a business, which includes the business of a re rement fund,
to ﬁle a prescribed report with the FIC.
Re rement fund trustees and their appointed administrators must be aware and alert that their funds could be used for
money laundering purposes. Funds should therefore have appropriate control measures to pick up suspicious ﬁnancial
ac vity, for example, trustees could ask their administrators to ﬂag deposits above a certain amount or made in speciﬁc
circumstances.
As a trustee it is important to understand the extent of the regulatory framework in which your fund operates and to
comply with the requirements of these regulators as they are applicable. Ongoing training and trustee development is
crucial to make sure that you stay on top of your fund's compliance and governance requirements within this framework.
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INVESTMENT CONSULTING
AND TRUSTEE SERVICES

Tailored training for
your unique fund
needs.
Our experience shows that trustees get the most value from training that is
designed around their fund’s unique rules and beneﬁts.

Please contact Toni-Leigh Can n on 087 330 5626 or can nt@icts.co.za for more informa on or
visit our website www.icts.co.za
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The regulators of
retirement funds
For an on-line version of the required reading material as well as
electronic CPD Submission form, go to
h ps://www.pensionsworldsa.co.za or h ps://www.ebnet.co.za

How to?
Answer all the ques ons by inser ng the correct answer(s) into the block provided next to each
ques on, scan the pages and email to Toni Can n at ICTS, using cpd@icts.co.za
1. The twin peaks model of regula on was introduced in South Africa in:
a.
b.
c.
d.

2015
2016
2017
2018

2. The Financial Sector Regula on Act, 9 of 2017 (FSR Act) sets up the Pruden al Authority (PA) and the Financial
Services Conduct Authority (FSCA).
a.
b.

True
False

3. The FSCA is the market conduct regulator of:
a.
b.
c.
d.

Financial ins tu ons, that provide ﬁnancial products and ﬁnancial
Financial ins tu ons that are licensed in terms of a ﬁnancial sector law, including banks, insurers,
re rement funds and administrators
Market infrastructures
All of the above.

4. Choose the incorrect statement. The FSCA's objec ves are to:
a.
b.
c.
d.

Monitor the ﬁnancial soundness of ﬁnancial ins tu ons.
Enhance the eﬃciency and integrity of ﬁnancial markets.
Promote fair customer treatment by ﬁnancial ins tu ons.
Provide ﬁnancial educa on and promote ﬁnancial literacy.

5. Which of the following is not a regulatory, supervisory or enforcement tool in the FSCA's toolkit to ensure
appropriate conduct by a re rement fund?
a.
b.
c.
d.

Onsite inspec ons.
Regulatory submissions.
Debarring a trustee.
Issuing of guidance notes
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Answer all the ques ons by inser ng the correct answer(s) into the block provided next to each
ques on, scan the pages and email to Toni Can n at ICTS, using cpd@icts.co.za
6. The FSCA gets its informa on from:
a.
b.
c.
d.

Complaints and queries from consumers and other impacted stakeholders.
Alterna ve dispute resolu on structures, including ombud structures.
Whistleblowers.
All of the above.

7. Which of the following statements is correct.
The role of the South African Reserve Bank is to:
a. Protect the value of the currency in the interest of balanced and sustainable economic growth
b. Look at reports providing informa on on the alloca on of assets according
c. Review your latest actuarial valua on to ensure that governance is in place.
d. a and b only.
8. The Informa on Regulator deals with the regula on and enforcement of the laws around the protec on of
personal informa on
a.
b.

True
False

9. Which of the following statements is incorrect:
a.
b.
c.
d.

The OPFA is the ombud within the re rement funds industry who is mandated to resolve complaints
in terms of the Pension Funds Act
The OPFA ensures that its services are easily accessible by all.
Trustees do not need to be given the opportunity to resolve a member's complaint before it is
referred to the OPFA.
The OPFA inves gates compliance in fair manner.

10. In general, an applicant must submit a ma er the Financial Services Tribunal within __ days:
a. 30
b. 60
c. 90
d. 120
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